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A Study on the Entrustment and Trust Relationship

in the Crime of Embezzlement
— Based on the Supreme Court Decision of April 18th, Reiwa 4

(Penal Code, Vol. 76, No. 4, p. 191) —

TAKAHASHI KINYA

Abstract

This report is an examination of the “entrustment fiduciary relationship,” which is an “unwritten
constituent element” of the crime of embezzlement, based on the Supreme Court’s April 18, 2022
decision (Penal Code, Vol. 76, No. 4, p. 191). First, the contents of the Supreme Court’s 2022 decision
were reviewed. Next, | analyzed the precedents and theories that have been used to determine whether
(1) the trustee must have legitimate authority in order to establish a relationship of entrustment, and
(2) the crime of embezzlement can be committed even if the cause of entrustment is not worthy of
protection, which were points of contention at the appellate court.

As a result of my analysis, I found that (1) it is possible to recognize an entrustment fiduciary
relationship even when the entrustment is made by a person who is not the owner, but in such cases, it
is not appropriate to recognize an unlimited entrustment fiduciary relationship when the entrustment
is made by a person who is not the owner, and (2) the cause of entrustment, for the purpose of the
administrative entrustment control regulations However, if an administrative penalty is imposed, the
entrustment is not worthy of protection and the establishment of the crime of embezzlement should be
denied.

Keywords: Embezzlement, Entrustment and Trust Relationship, Agricultural Land Law, Non-Owner,
Illegal Action.
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