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The Commencement of Execution in Special Fraud Card

Switching Theft Cases:
— Analysis of the Supreme Court Decision (Third Petty Bench) of February 14, 2022

(Keishia Vol. 76, No. 2, p. 101) —

TAKAHASHI KINYA

Abstract

Recently, "card switching theft," a type of special fraud scheme, has gained significant attention
as a pressing social issue in Japan. In connection with this issue, the Supreme Court Decision (Third
Petty Bench) of February 14, 2022 (Keishii Vol. 76, No. 2, p. 101) recognized the commencement of
execution for theft before the perpetrator's arrival at the victim's residence.

Card switching theft is understood as a crime that is accomplished through multiple acts,
necessitating analysis from the perspective of continuous act theory. Specifically, when viewing the
"fraudulent communication by the caller" and "the act of theft at the victim's residence" as continuous
acts, the commencement of execution can be recognized at the point when abstract danger is present in
the first act.

However, from the perspective that distinguishes between the commencement of execution and
attempted crime, the establishment of attempted theft requires reaching the stage of arrival at the
victim's residence, where concrete danger to the protected legal interest arises. Therefore, in the case
of the 2022 Supreme Court Decision, since concrete danger to the protected legal interest had not yet
materialized when the card switcher had not arrived at the victim's residence, it is difficult to establish
the crime of attempted theft at that stage.

Keywords: Card switching theft; Commencement of execution; Criminal attempt; Theory of criminal
progress; Intervention into victim's sphere
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